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THE GREENHOUSE GAS POLLUTION PRICING ACT AND THE INTERACTION OF FEDERAL AND
PROVINCIAL ENFORCEMENT EFFORTS
Fenner L. Stewart †
Scott Carrière ‡
Foreword: A Note on Indigenous Peoples and the Constitution
Indigenous peoples deserve meaningful voice in Canadian governance. An administrative “duty
to consult” is a poor substitute for a seat at the table of Canadian federalism. The Constitution
leaves little space for workable Indigenous self-determination. 1 Not acknowledging this need for
change facilitates our law’s long affair with the Doctrines of Discovery. 2
I. Introduction
On June 21 2018, Bill C-74 received Royal Assent and Canada’s first national carbon pricing
initiative passed into law. It is called the Greenhouse Gas Pollution Pricing Act [GGPPA]. 3
Although GGPPA has faced some surprisingly strong resistance in the media, its need is
unquestionable. On October 8th 2018, the United Nation’s Intergovernmental Panel on Climate
Change released an urgent plea that the global community has less than 12 years to radically alter
its consumption of carbon-intensive fuels, or it will suffer catastrophic environmental change. 4
Although some assume that this warning is exaggerated, science verifies the gravity of the
situation. 5
This article provides an overview of GGPPA with a particular focus on its enforcement
mechanisms. Part II will explain the rationale for carbon pricing. Part III outlines how carbon
pricing under the GGPPA works. Part IV explores the Constitutional validity of GGPPA. Part V
will explain GGPPA’s enforcement mechanisms. Part VI is the conclusion.
II. A Rationale for Carbon Pricing

†

Fenner Stewart is an Associate Professor at the University of Calgary, Faculty of Law.
Scott Carrière is an JD Student at the University of Calgary, Faculty of Law.
1
Jeremy Webber, “Contending Sovereignties” in Peter Oliver, Patrick MacKlem & Nathalie Des Rosiers, eds, The
Oxford Handbook of The Canadian Constitution (New York: Oxford University Press, 2017) 291 [Oxford
Handbook].
2
John Borrows, Freedom and Indigenous Constitutionalism (Toronto:) University of Toronto Press, 2016) 44-47;
and Naiomi Metallic, “The Relationship between Canada and Indigenous Peoples: Where Are We?” in Law Society
of Upper Canada, eds, Special Lectures 2017: Canada at 150: The Charter and the Constitution (Toronto: Irwin
Law, 2018) at 446.
3
Greenhouse Gas Pollution Pricing Act, SC 2018, c 12, s 186 [GGPPA].
4
United Nations Intergovernmental Panel on Climate Change, “Summary for Policymakers of IPCC Special Report
on Global Warming of 1.5°C approved by governments”, (8 October 2018), online:
https://www.ipcc.ch/news_and_events/pr_181008_P48_spm.shtml.
5
Consider Solomon Hsiang et al, “Estimating economic damage from climate change in the United States” (2017)
256:6345 Science 1362 [Hsiang et al].
‡

3

Arthur Pigou is famous for first articulating the rationale for imposing corrective measures for air
pollution in the 1930s. 6 In The Economics of Welfare, Pigou explores the problem of
externalities, or as he puts it, when the “marginal private net product falls short of marginal
social net product” and how to bring the two “more closely together.” 7 Pigou was the first to
observe that private transactions were not capturing all of the costs of burning fossil fuels when
the price is negotiated between the buyer and seller.
At the time, Pigou’s observation was a novelty. Today, it explains how markets are encouraging
emitters to continue unabated, increasing carbon concentrations at grossly unsustainable levels,
which will eventually make the world much less inhabitable. 8 The cost of such greenhouse gas
emissions will be paid by tomorrow’s generation, and this cost will be astronomical. 9 A
comprehensive study, recently published in Science, makes some frightening projections. 10
Today, experts largely agree that carbon pricing is the best option the global community has for
mitigating these consequences. 11 By pricing the cost of emitting, instead of externalizing it upon
the next generation, the hope is that market signals will change social behavior. 12 Conceptually,
the challenge is that the actual cost of emitting in the future is impossible to predict with
precision. 13 However, in the face of the dire need to reduce carbon emissions and carbon
concentrations, pragmatism has prevailed. Theory has adopted a “workability” for establishing
price. 14 Today, carbon prices are calculated based on the cost of maintaining an environmental
standard, surrendering the pretense of price optimization in this context to “practicality”. 15 Thus,
the price is not set on a prediction of cost, but on the cost of ensuring that “the quality of the
environment” meets a targeted standard: that is, an environment that approximates the
inhabitability of the world presently. 16
Such a practical approach to pricing is justified, considering that even when the announced
policy intentions of the international community is taken into consideration, the world’s response
to climate change will fall well short of the Paris Agreement’s targets for 2040. 17 This projection
is alarming, since the Secretariat of the United Nations Framework Convention on Climate
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Change (UNFCCC) freely admits that the “plan to meet the 2°C target” of the Paris Agreement
will only “offer a 50:50 chance of avoiding the worst effects of climate change”. 18
III. Carbon Pricing in Canada
GGPPA will set a floor for carbon pricing throughout Canada. 19 This floor on price has been
called the Benchmark. 20 On October 23 2018, Prime Minister Justin Trudeau issued a press
release confirming that, starting in 2019, the Benchmark will be $20/tonne of carbon emissions
and that it will increase $10 each year to $50/tonne in 2022. 21
If a province fails to meet the Benchmark, the federal government will impose it though an
enforcement mechanism called the Backstop. 22 The Backstop is triggered when a province
becomes listed. 23 A “listed province” is defined as “a province or area listed in Part 1 of
Schedule 1.” 24 When a province fails to meet the Benchmark, the Governor in Council lists the
province, making it subject to the application of GGPPA. 25
As of the date of writing, GGPPA’s regulations have not been created. However, the technical
updates on GGPPA indicate that if a province fails to implement a carbon pricing mechanism
that meets the Benchmark by the end of 2018 then it will be listed.26 In the same press release,
the Prime Minister provided a preliminary list of the “listed provinces”: Saskatchewan,
Manitoba, Ontario, New Brunswick, Yukon, and Nunavut. 27
IV. Validation of Carbon Pricing in Canada
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The Canadian Constitution grants the authority to particular areas of regulation to either the
Federal government or the provinces. 28 Each area of regulation is called a “head of power”. 29 If
GGPPA is challenged, a court must determine if it was validly enacted under one of the federal
heads of power. 30 First, a court will identify the “matter” of GGPPA. 31 Second, it will determine
if it fits under a head of power. 32 If so, GGPPA is valid. 33 If not, it is ultra vires, beyond the
scope of Parliament’s powers. 34 This constitutional analysis is known as the “pith and substance”
test. 35
A detailed “pith and substance” analysis of GGPPA is not possible in this article, however this
article follows the reasoning of one of its authors in a soon to be published article on the topic.36
Its analysis aligns with the earlier work of Peter Hogg, who argues that the federal government’s
criminal law power 37 is the best fit for GGPPA. 38 Both look to the Supreme Court of Canada
(SCC) decision in Hydro-Québec, which held that if the matter of a federal statute is to protect
the environment, then this fact can be used to establish a criminal law purpose of a federal statute
under the criminal law power. 39
To be valid criminal law, GGPPA must create a prohibition 40 backed by penal sanction. 41
However, GGPPA’s means of achieving this targeted prohibition can be a “circuitous path”. 42 In
other words, this prohibition and sanction need not look like the rules and corresponding
punishments of the criminal code. 43 In a complex regulatory space, the SCC appreciates that a
draconian strategy may not be the best means of achieving a prohibition, and that more circuitous
strategies--like carbon pricing, which leverages markets to prevent pollution--may be more
effective. 44
28
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Thus, GGPPA is a form of “flexible” criminal law, which leverages market forces (i.e., pricing
as penalty) to reduce carbon emissions (i.e., the prohibition). 45
V. Enforcement of Carbon Pricing in Canada
GGPPA prevents carbon emissions, but it is not an absolute prohibition. The penalty, which
attaches to this prohibition, is a price mechanism, which increases the cost of polluting over time
(i.e., increases the penalty of polluting). 46 In this way, GGPPA allows Canadians to transition to
a low-carbon lifestyle by offering financial incentives for making low-carbon choices (e.g.,
buying an electric car or smart energy technologies). 47
In theory, when the cost of emitting is high enough, market actors will avoid emitting. 48 This
shift will create new demands, which in turn will create opportunities for profit. 49 Entrepreneurs
will attempt to seize these opportunities, which will incentivize innovation. 50 Accordingly, they
will invest in new technologies that provide both enhanced energy efficiency and cheap lowcarbon fuels because it is profitable to do so. 51 Thus, GGPPA leverages markets to drive
decarbonization through price signals, optimizing polluter compliance and decarbonization
innovation. 52
From a different vantage point on enforcement, GGPPA would never be implemented in an ideal
world. It would merely direct provinces to create their own pricing mechanisms, tailoring a
flexible decentered interprovincial network that would be calibrated for local economic
circumstances. 53 The federal government would set the Benchmark, and all provinces would
comply. Thus, GGPPA would be setting the prohibition (through the Benchmark), but tailored
provincial compliance mechanisms would be imposing the penalty (i.e., the price).
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The caveat to this ideal vision is that smaller provinces, in theory, could elect to become a listed
province, allowing the federal government to administer carbon pricing in the province. 54 In this
way, such a province could avoid the costs of devising and then implementing a carbon pricing
mechanism, while still receiving the benefit of the “net amount” of revenue. 55
However, when faced with an uncooperative jurisdiction, the federal government does not have
to negotiate. 56 It can seize total jurisdiction over the entire field of regulation, removing the listed
province from exercising any discretion over the matter. 57 After a province is listed, the federal
government will impose GGPPA in the jurisdiction of the listed province, but has the discretion
to grant, or not, any of the net amount of revenues to a province directly. 58 It enjoys the privilege
of spending said revenues in the province as it sees fit, funding the climate change or revenue
recycling initiatives that it prefers, removing the province completely from the carbon pricing
initiative. 59
In fact, it is foreseeable that all provinces will eventually appreciate that cooperating with the
federal government’s administration of the Benchmark is the best option (i.e., if the primary goal
is to maximize jurisdictional autonomy). 60
VI. Conclusion
GGPPA represents Canada’s federal response to the global call to reduce carbon emissions. It
does so through the application of carbon pricing in provinces that fail to implement a similar
policy on their own.
As policy, its basis derives from expert consensus that carbon pricing represents the most
effective tool policymakers possess in reducing emissions. In putting a price on carbon
emissions, GGPPA allows consumers and emitters to make economic choices that more
accurately reflect the costs of transactions. Thus, it is the operation of the market, through price
signals, that will alter social behaviour towards less carbon-intensive activity. Moreover, the
need for policy action in dealing with carbon emissions and the decarbonization of the economy
is manifest if we hope to avoid some of the worst effects of climate change.
As law, it derives its basis from the Constitution. Constitutional analysis suggests GGPPA will
be held to be valid criminal law. As criminal law, GGPPA creates enforcement mechanisms
within the context of the statute, namely the operation of prohibition backed by penal sanction.
While these provisions are critical to the internal functioning of GGPPA, to suggest they are the
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primary driver of enforcement of the policy would be to misunderstand the power of the overall
scheme.
Indeed, GGPPA’s real enforcement power flows from its actual existence as policy. In using its
control of the Benchmark to set a minimum standard, and its discretion in how to distribute net
revenues to provinces through the Backstop, the federal government looms large over how
provinces implement policies of their own. Ideally, provinces would develop Benchmarkcompliant policies, maintaining jurisdiction over the regulatory field, as well as the attendant
revenues. Were this to occur, the Backstop would never be activated, and the Benchmark would
be realized through provincial policies. In other words, GGPPA’s power flows not from the
Backstop’s actual use, but the ramifications from its potential use.
GGPPA’s power is that the federal government has the authority to make the Benchmark nonnegotiable. 61 Uncooperative jurisdictions will realize their place in federalism in this context, and
come to appreciate that in reality, cooperation under GGPPA serves to maximize jurisdictional
autonomy.
Thus, GGPPA reflects a potentially cooperative exercise in how the federal and provincial
governments approach emissions reductions. Provinces are free to pursue plans that account for
their unique economies and geographies within the rubric of the federal Benchmark, or they can
abdicate the field (and its revenues) in favour of the federal government. And, what might be a
stick to larger provinces may be a carrot to smaller ones, who may elect to allow the operation of
the Backstop and save the expense of developing a provincial scheme.
This is the true nature of the enforcement of GGPPA: a nudge toward compliance and
cooperation within a federal system.
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