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Sustainable Forest Management on Alberta’s Private Woodlots:
Defining a Role for Government

by Monique Ross*
Introduction

During the recent past, the logging of
substantial quantities of timber on
Alberta private woodlots, propelled by
an increasing scarcity of timber on
public lands in neighbouring British
Columbia and Montana, has received
wide coverage in the provincial press.'
The negative economic and environ-
mental consequences of the “rush” on
privately owned timber reserves have
included, notably, a) the export of wood
and related jobs, resulting from the
inability of local wood processors to
compete with the prices offered by out-
of-province purchasers, b) the adverse
impacts on soil, water and wildlife
habitat linked to poor harvesting
practices, c) illegal harvesting on
adjoining Crown lands, d) the impact on
roads due to heavy truck traffic, as well
as e) the aesthetic impact on neigh-
bouring properties. This host of unfore-
seen problems has raised important
issues as to private property rights, the
public good nature of forests, and the

role of government in regulating forest
practices on private lands. Even though
these issues no longer make the
newspaper headlines, the rate of logging
on private lands has not abated and the
problems which surfaced in the mid-
1990s have not as yet been satisfactorily
resolved. With timber supplies from
public lands either declining, particularly
in certain regions of British Columbia, or
becoming fully allocated, the potential
offered by private woodlots as a source
of additional timber for a growing forest
sector continues to attract the attention
of the forest industry, both within and
outside of Alberta.

The challenge is to devise means by
which the age-old respect for property
rights may be reconciled with the new
demands for sustainability. Increased
public sensitivity to environmental
degradation on the one hand, and the
globalization of forestry issues on the
other, have made it imperative to
address the unresolved  issues
surrounding the exploitation of private
woodlots. On the newly found path
towards sustainable forest management,

how are unsustainable forest practices
on some of those lands which are held
in private ownership to be dealt with?
Should the flow of timber outside of the
province be contained? Should the
provincial government participate more
directly in the enhancement of forest
conservation and management on
private lands, and which policy tools are
best suited to the task?

Which role, if any, should other levels of
government as well as other interested
parties play? Should woodlot owners be
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left to devise their own solutions to the
problems at hand?

This article takes a cursory view of
these issues and adopts the position
that the provincial government should
take the lead in developing policy objec-
tives and instruments supportive of
long-term conservation and sustainable
management of private woodlots. After
a brief overview of the situation in
regard to private woodlots in Alberta
and current government policies applic-
able to these lands, certain key areas are
identified towards which provincial
initiatives should be directed.

The woodlot sector in Alberta

In Alberta, as in the other Prairie
provinces, forest lands in private owner-
ship represent only a small percentage
(approximately 6%) of all provincial
productive forests. Private woodlots are
located in the White Area of the
province, which is primarily dedicated to
agriculture and settlement, while the
vast majority of Crown forests are
found in the Green Area, designated for
timber production and multiple values.
The White Area also contains, along
with private woodlots, significant public
woodlands which in many cases are
presently under grazing lease disposi-
tions.” Most forested lands are situated
in a parkland/forest transition zone
along the Green Area and in the Peace
region.

Historically, interest in  exploiting
woodlots for timber in the White Area
has been minimal. Woodlands were
traditionally considered an obstacle to
the expansion of agriculture; they were
cleared and burned to free land for
agricultural crops or pasture. This bias
toward agricultural land uses persists to
this day and has long been actively
encouraged by government policies,
with the clearing of woodlands to
promote agricultural expansion and
intensification being subsidized under a
Range  Improvement  Assistance
Program, until its discontinuance in
19952 Other factors which explain the

minimal attention paid to woodlot
management were the low commercial
value of deciduous trees (aspen) and
the lack of markets for commercially
valued species (coniferous).

Further, surveys indicate that woodiot
owners in the Prairie provinces, as is
generally the case across Canada, value
their woodlots considerably more for
their non-timber values than they do for
timber production.* The most significant
reason cited by woodlot owners for the
ownership and retention of forest lands
or woodlots is, firstly, the provision of
shelter for residences, followed by
wildlife habitat, soil and water conserva-
tion as well as heritage value. The three
most important reasons cited for the
use of forest lands are wildlife habitat,
grazing livestock and recreation, with
the use of timber for sale ranking as a
low priority for woodlot owners.

Nevertheless, in Alberta sales of timber
from private lands have rapidly
increased over the past few years®
Shortages of timber supplies on public
forests, combined with recent industrial
uses for aspen and soaring market
prices commanded by coniferous
wood, have caused woodlot owners to
become fully aware of the economic
value of their woodlots. Some opt to
manage their woodlot for long-term
returns while others realize short-term
profits from a one-time harvest. Despite
high levels of private timber harvesting,
a majority of landowners continue to
indicate a preference for selective
harvesting in order to retain a certain
degree of forest cover®

Government regulations and
policies applicable to private

woodiots

Provincial and federal legislation

The provincial Forests Act and its regula-
tions govern the use and management
of public forests and regulate all aspects
of Crown timber allocation, harvesting
and export’ These provisions prescribe
specific forest practices to be followed

by those authorized to harvest Crown
timber and set reforestation standards
designed to maintain a forest cover on
Crown lands. The act and regulations dd
not apply to privately owned forests. In
response  to  public  concerns
surrounding the cutting and export of
substantial quantities of privately owned
timber, the provincial government has
recently implemented a permit system
applicable to the transportation, on
public highways, of coniferous timber
from private lands.” These measures are
intended to enable the provincial
government to trace with more
accuracy the origin, destination and
quantities of harvested timber;
however; they do not affect the volumes
of cut nor the harvesting practices
carried out on private lands.

A number of provincial statutes
designed to protect specific resources
(eg. soil and water) or to prevent the
creation of a fire hazard have applica-
tion on both private and public lands.
These include, in particular, the Soil
Conservation Act, the Forest and Prairie,
Protection Act and the Water Resources "
Act’ Under these statutes, activities
which may result in soil loss or deterio-
ration, create a slash fire hazard, or
affect the bed, shore or banks of any
body of water, are prohibited. Such
prohibitions directly apply to timber
harvesting operations since, when
improperly carried out, they can result
in these detrimental consequences.
Landowners who contravene the
legislative provisions may be compelled
to undertake mitigative measures, incur
penalties or; if remedial measures are
taken by provincial or municipal officers,
be required to reimburse all expenses
incurred in carrying out remedial work.
In addition to these provincial statutes,
the pollution provisions of the federal
Fisheries Act’®, which apply to “water
frequented by fish”, whether on public
or private lands, prohibit activities which
may cause harm to fish habitat.

The provincial and federal statutes arel
enforced by provincial or municipal
government employees with their effec-
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tiveness being directly proportional to
the number of inspectors or officers
available to monitor activities on private
lands.When provincial cut-backs reduce
the workforce, government’s ability to
monitor and prevent local infractions
inevitably decreases.

Municipal regulation

In the absence of direct provincial
regulation of harvesting operations on
private lands, a few municipalities have
endeavoured to use their land-use
planning powers to control potentially
negative environmental impacts of
timber harvesting on private lands, by
imposing restrictions on the operations,
The powers invoked are those provided
to municipalities, under the Municipal
Government Act, to enact land use
bylaws which divide municipalities into
districts, prescribe permitted and discre-
tionary uses within each district and
control developments, which “are
defined to include building activities or
changes in land use." Any development
requires the issuance of a development
permit which may be granted with or
without conditions. Municipalities which
have enacted logging controls have
required landowners desirous of under-
taking commercial logging in designated
districts to obtain a development
permit. The permit is issued subject to
certain conditions with respect to,
notably, cutblock size, logging on slopes,
buffer zones, slash burning and reclama-
tion."” In the face of local opposition, the
first municipality in Alberta to have
applied such logging restrictions on
private land, the Municipal District of
Pincher Creek, withdrew the logging
guidelines under which strict conditions
for the issuance of development
permits for commercial logging were
imposed. Currently, only a handful of
municipalities in Alberta have imple-
mented controls over private logging in
designated areas of their municipality.”

Such’ municipal initiatives, taken to limit
or prevent environmental damage and
to protect the amenities of neigh-
bouring properties, are a strong deter-

rent of the occurrence of unsustainable
harvesting practices. However, they do
not address the more fundamental
policy issue of the long-term mainte-
nance and enhancement of private
forests.

Financial assistance

In Alberta, as in other Canadian
provinces, governments’ preferred
means to foster the conservation and
management of woodlots by woodlot
owners has been the provision of finan-
cial incentives. For many years, federal-
provincial cost-sharing programs have
sought to enhance forest management
on private lands with a view to primarily
protect provincial wood supplies and
strengthen rural economies. Under a
series of now defunct agreements,
financial and technical assistance was
provided to woodlot owners for silvi-
cultural treatments designed to improve
the productivity of their woodlot, the
development of woodlot infrastructure
and the preparation of woodlot
management plans." In Alberta, where
the woodlot sector was undeveloped
but nevertheless perceived as
presenting potential for timber utiliza-
tion, the program focused on devel-
oping an understanding and awareness
of the forest resource among woodlot
owners and sponsored sectoral devel-
opment projects. One of the outcomes
of the final round of agreements was
the preparation of A Woodlot Manage-
ment Guide for the Prairie Provinces,
offering woodlot owners sound advice
on woodlot assessment, multiple land
use, products/markets and woodlot
management.” However; in the current
climate of fiscal restraint, prospects for
continued funding of private forestry
programs by the provincial government
are facing a less-than-secure future.

Information and advice

fn order to foster woodlot owners'
awareness and management skills,
government and industry have devel-
oped management and planning direc-
tives. In addition to the above-

mentioned woodlot management guide
and other extension material, the
provincial government offers profes-
sional advice to any woodlot owner
who may so require.' Forest compa-
nies have also developed planning
guidelines and provide management
assistance to woodlot owners inter-
ested in entering into Wood Purchase
Agreements with these companies.”
Further, the recently created Woodlot
Association of Alberta has the express
goals of providing technical information
and assistance to its members and facil-
itating responsible woodlot manage-
ment."

Defining a role for government

The complexity of the issues
surrounding logging on private lands
requires carefully researched solutions
which involve a broad spectrum of
parties. The provincial government, in its
capacity as owner and manager of the
vast majority of forest lands in the
province, and as legislator of property
and civil rights, and matters of a local
and private nature in the province, is
positioned to play a decisive role in the
debate.”

Since Canada prides itself upon being a
leader in international efforts to define
sustainable forest management and to
progress towards it nationally, it is no
longer possible nor desirable to
consider forestry activities on private
lands in isolation from the international
and national context of sustainable
forest management® To its credit, the
Canadian forest industry has actively
supported national efforts to develop
standards for a voluntary certification
program which would "enable clients to
identify forest companies that manage
forests according to the principles of
sustainable forest management”* As
well, the Canadian Federation of
Woodlot Owners, representing various
provincial woodlot associations, has
been involved in several of the national
policy initiatives and has closely
followed the development of certifica-
tion standards.’*
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The foliowing paragraphs identify
concrete steps the provincial govern-
ment can implement to positively influ-
ence forest management on private
woodlots. It is not suggested that other
parties should not be equally involved;
however, the provincial government is
empowered to significantly orientate
the outcome of the debate.

Development of a provincial woodlot
policy

One of the major obstacles to
overcome in developing a woodlot
sector in Alberta is the lack of a clear
commitment to woodlot conservation
and management on the part of the
provincial government. Since 1993, a
wide range of individuals and organiza-
tions have been involved in the prepa-
ration of an Alberta Forest Conservation
Strategy, and this lengthy consultation
process resulted, in the Fall of 1996, in
the submission of a proposed strategy
to the provincial  government.
Presenting Albertans with “a new way
of viewing and caring for forests in the
province”, the strategy is intended to
“guide the policies and actions of all
those who live, work and play in the
forests of Alberta”, both public and
private.® The strategy advocates an
ecological management approach to
forests centered on the maintenance
and enhancement of the forest
landbase in Alberta, including private
and public woodlands in the White
Area, which have been acknowledged
as having tremendous potential for
management as sustainable woodiots.

Provincial government and municipali-.

ties have been invited to adopt this
specific policy objective and to further
their commitment to the sustainable
long-term  management of those
forested lands.”

The adoption of a policy objective of
maintaining and enhancing the forest
landbase requires firm support from the
agricultural constituency in the province
and a commitment by all government
departments including those respon-

sible for forestry, agriculture, municipal
affairs and economic development. In
regard to the White Area, concerted
action between the Department of
Agriculture, Food and Rural Develop-
ment, which assumes major manage-
ment responsibilities, and the Depart-
ment of Environmental Protection,
which controls timber harvesting on
public woodlands, is a prerequisite. A
key element of a policy commitment to
maintaining the forest landbase would
be the completion of forest resource
inventories on both private and public
woodlands in the White Area. Land use
decisions are best taken on the basis of
a solid understanding of the characteris-
tics of the land and all existing
resources. An equally important factor
in a woodlot policy is the creation of
integrated land use decision-making
processes fostering local resolution of
potential conflicts. The provincial
Woodlot Association should play a
central role in identifying specific
strategic policy directions.

Tax policies

The tax regime currently applicable to
woodiot owners, both under national
income tax provisions and provincial
property tax provisions, is not
conducive to woodlot preservation or
management. This situation is due to the
fact that woodlot owners, unlike
farmers, are not recognized as a specific
category and do not benefit from the
same tax benefits. Proposals to amend
Canada’s Income Tax Act in order to
create a category of woodlot managers
to which special tax provisions would
apply have been developed and
submitted to the federal government.”
Provincial property tax regimes tend to
favour farmers and provide disincen-
tives to woodlot owners to maintain
and manage their woodlots. For
example, under Alberta's Municipal
Government Act, woodlot operations are
not considered farming operations and
whereas land classified as farmland is
assessed at the agricuftural use value,
woodlots are classified as non-residen-
tial land and assessed at market value.

This assessment policy encourages the
clearing of woodlots for pasture to
obtain the benefit of a lower tax assess-
ment. By changing the unfavourable ta>
treatment applied to woodlot owners,
the provincial government could, at a
minimum, create a more equitable situa-
tion for both farmers and woodlot
owners.

Certain - provinces have instituted
preferential tax treatment for woodlot
owners who manage their woodlots by
providing either lower tax rates (eg
British Columbia) or rebates on their
property taxes (eg. Ontario, Quebec).”
Such tax incentives have been used to
encourage more efficient woodlot
management since, in order to qualify as
managed forest for taxation purposes,
proof of active management must be
furnished and a forest management plan
must, in most cases, be submitted to a
government  representative.  Such
preferential tax treatment could also be
offered to landowners for the long-
term protection and stewardship of
conservation lands, as is currently the
case in Ontario.

Creation of woodlot licences

In the White Area, private woodlots are
often intermingled with and adjacent to
stands of public forests. Although the
moderate size of private woodlots may
not always justify investments in long-
term woodlot management, a combina-
tion of private and public woodlots
could create economically viable
management units. By granting woodlot
owners access to public woodlands, the
provincial government could provide
those desirous of engaging in timber
management the incentive to do so.
Both the provinces of British Columbia
and Quebec offer such an option to
their woodlot owners. Specifically in
British Columbia, a woodlot licence
enables landowners or lessees of
private lands to have access to Crown
fand under a long-term tenure, with the
lands being then jointly managed under.
a comprehensive management plan
approved by a district manager,
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according to strict provincial regula-
tions.” Quebec’s forest legistation also
provides for the entering into of forest
management contracts between private
fandowners and the provincial govern-
ment, under which the management of
public lands located in the vicinity of
municipalities is entrusted to parties
-who may be either individual
landowners or groups of woodlot
owners having formed joint-manage-
ment organizations.”

Provision of financial assistance

With the cancellation of economic
incentives previously provided under
federal-provincial  cost-sharing pro-
grams, continued provincial support is
imperative in order for the woodlot
sector to develop and expand. In
addition to existing extension services,
technical and financial assistance is
required for the preparation of forest
management plans, the application of
silvicuttural treatments, the identification
of markets for both timber and non-
timber products, and woodlot manage-
ment for a variety of non-timber
resources. I he undertaking of afforesta-
tion or reforestation programs on
private lands, as provided for under a
rarely used section of the Forests Act, is
one example of such incentives.”
Another possibility is the forging of
alliances among various parties such as
government, the provincial Woodlot
Association and the forest industry for
the funding and delivery of these
programs.

Conclusion

The above discussion highlights the fact
that the resolution of issues relating to
over-cutting and poor harvesting
practices on private lands necessitates
moving beyond a mere debate between
advocates and opponents of state
controf and regulation. Without directly
regulating the activities of private
landowners, the provincial government
disposes of several means to signifi-
cantly influence woodlot owners’
actions and choices, with only a few of

the available options having been
reviewed in this article. Compelling
economic and ecological reasons exist
for the maintenance and enhancement
of woodlots, either for the production
of timber and non-timber resources, or
for conservation. By endorsing and
implementing a woodlot policy such as
has been proposed in the draft Alberta
Forest Conservation Strategy, the
provincial government would
contribute to fulfilling its national
commitments towards the sustainable
management of all forests.

* Monique Ross is a Research Associate at
the Canadian Institute of Resources Law.
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Recent Developments in Canadian Mining and Oil and Gas Law

- by Susan Blackman*

(reprinted with permission from the Rocky
Mountain  Mineral Law Foundation
Newsletter)

MINING

Newfoundiand — Tax exemption —
Interpretation of “pre-production
development of any mineral”

In Newfoundland, a regulation exempts
gasoline from tax when it is used "in
motorized equipment used on the site for
the exploration or pre-production devel-
opment of any mineral, including the
removal of overburden in open pit mining.”
Two companies conducted open pit iron
ore mining and were assessed tax on the
gasoline used in their operations. They
appealed the assessment to the Trial
Division of the Supreme Court claiming
that some of the gasoline should be
exempt from tax as in the quoted regula-
tion. At trial, they were successful in having
the tax reduced and the Crown appealed.

The first issue was whether “pre-produc-
tion of any mineral” should mean “pre-
production of a mine”. It was accepted that
during production a company might do
further exploration in the vicinity of the
producing mine to determine the extent of
mineralization for example. The Court of
Appeal stressed the use of the words “of
any mineral” in the regulation and
concluded that pre-production of a
mineral could be an ongoing process that
exists at the same time as production of a
mine. '

The second issue concerned the meaning
of “overburden” and, specifically, whether it
was confined to loose materials overlying
bedrock or whether it could include waste
rock. The Court accepted that efther defin-
ition was possible in this case but deter-
mined that the intent of the exemption
was to provide incentives for ongoing
exploration and pre-production develop-
ment of minerals and to extend the life of
the mine. Therefore, it was reasonable to
assume that mine operators were
intended to derive the maximum benefit
from the exemption. “Overburden” was

interpreted to include waste rock The
Crown was unsuccessful in its appeal. See
Re Wabush Mines, [1996] NJ. No. 246
(C.A) (QL Systems).

British Columbia — Substantial
Compliance — S.34, Mineral Tenure
Act

The defendant (D) owned six claims that a
complainant asserted had been staked in a
manner not in compliance with the regula-
tions. After inspections, the Chief Gold
Commissioner cancelled all six cfaims. The
defendant appealed that decision to the
Supreme Court of British Columbia and
had two of the six claims reinstated (see
Bond v. Dupras (1995), 32 Admin. LR. (2d)
161 (B.C.S.C)). The complainant appealed
to the Court of Appeal. That Court
restored the decision of the Chief Gold
Commissioner (CGC) and, in doing so,
affirmed that the decision should not be
overturned unless it can be shown that the
CGC has erred as to his jurisdiction.
Merely showing a possibility of error is not
adequate. In addition, with regard to the
curative provision in s34 of the Mineral
Tenure Act (SB.C. 1988 c.5), the Court
restored the discretion of the CGC as to
how he can consider the claim from both
aspects of the curative provision
(“attempted in good faith to comply” and
“not calculated to mislead other free
miners”’) before he rules on its validity. That
is, he is permitted to examine the whole
claim from both aspects or to rule that a
small portion such as a single boundary
does not meet one of the tests, whatever
is required in the circumstances. See Bond
v. McKenzie, [1996] B.CJ. No. 3014 (C.A)
(QL Systems).

OIL AND GAS

Offshore petroleum development
- Offshore Waste Treatment
Guidelines

The National Energy Board has published
Offshore Waste Treatment Guidelines that
outline recommended practices and
standards for the treatment and disposal of
wastes from petroleum drilling and
production operations in  Canada's
offshore areas on the East Coast and in the

Arctic. The Guidelines will be applied by
the National Energy Board, the Canada-
Newfoundland Offshore Petroleum Board
and the Canada-Nova Scotia Offshore
Petroleum Board as part of their supervi-
sion of offshore petroleum development.

Oil and gas contracts — Exclusive
jurisdiction clauses

Two agreements dealt with marketing of
gas from a jointly-owned field and included
a clause stating that the agreement was to
be construed according to the laws of
Alberta and that the courts of Alberta
would have exclusive jurisdiction over any
matters arising related to the agreement.
The gas fields were located in British
Columbia and the cause of action arose in
British Columbia.

The dispute centred on the exclusive juris-
diction portion of the clause. Such a clause
is not determinative of jurisdiction but is a
factor to be considered. If the dispute was
over an interest in land, the better forum
would be British Columbia. Also, if the
dispute involved a tort claim, again the
better forum might be British Columbia.
Here the dispute was over the production
from the gas fields and whether it shouid
be disposed of pursuant to existing
contracts or whether new contracts could

'be sought. The judge determined that the

production was not an interest in land but
was personalty. Therefore, the dispute did
not focus on the determination of rights to
land. A tort claim was possible in the
circumstances but it would be founded in
contract. The judge determined the dispute
should be heard in Alberta since the
documents were in Alberta, most of the
witnesses were in Alberta, and Alberta law
was to be used to interpret the contracts.
Alberta had the most real and substantial
connection to the action. See Encal Energy
Ltd. v. Numac Energy, [1996] B.CJ. No.
1918 (S.C.) (QL Systems).

Susan Blackman is a Research Associate with
the Canadian Institute of Resources Law and
is the Canadian oil and gas and mining law
reporter for the Rocky Mountain Mineral Law
Foundation Newsletter.
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Recent Institute Publications

Pipeline Jurisdiction in Canada: The Case of
NOVA Gas Transmission Ltd., by Steven A
Kennett.- 1996, 45 pages. Occasional Paper
#1 $15.00

Agricultural Law in Canada 1867-1995:With
particular reference to Saskatchewan, by
Marjorie L. Benson. 1996. 192 pages.
ISBN 0-919269-43-5 $35.00

Forest Management in Canada, by Monique
Ross. 1995. 388 pages. ISBN 0-919269-42-7.
$59.00

Comprehensive Land Claims Agreements of
the Northwest Territories: Implications for Land
and Water Management, by Magdalena A.K.
Muir 1994. 152 pages. ISBN 0-919269-44-3.
$3000

Law and Process in Environmental Manage-
ment, Essays from the Sixth CIRL Confer-
ence on Natural Resources Law, edited by
Steven A. Kennett. 1993. 422 pages.

ISBN 0-919269-41-9. (Hardcover) $80.00

Canadian Law of Mining, by Barry ). Barton.
1993. 522 pages. ISBN 0-919269-39-7.
(Hardcover) $135.00

A Citizen's Guide to the Regulation of Alberta’s
Energy Utilities, by Janet Keeping, 1993.
75 pages. ISBN 0-919269-40-4. $5.00

Environmental Protection: lts Implications for
the Canadian Forest Sector, by Monique Ross
and J. Owen Saunders. 1993. |75 pages.
ISBN 0-919269-34-6. $30.00

Alberta’s Wetlands: Legal Incentives and
Obstacles to Their Conservation, by Darcy M.
Tkachuk. 1993. 38 pages.

ISBN 0-919269-37-0. (Discussion Paper)
$10.00

Growing Demands on a Shrinking Heritage:
Managing Resource-use Conflicts, Essays from
the Fifth CIRL Conference on Natural
Resources Law, edited by Monique Ross and
1. Owen Saunders. 1992. 431 pages.

ISBN 0-919269-35-4. (Hardcover) $80.00
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