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Part 1

An Introduction to
Upstream Activities



Oil and Gas Production in Context



Production at the Well



Conventional and Unconventional Wells 



Bitumen Extraction

Add Notes

Steam Assisted Gravitational Drainage
(SAGD)

Bitumen Mining



Part 2

Ownership Rights of Oil and Gas 
in Alberta



Subsurface Ownership: 
Canada and the United States



Alberta’s Mineral Rights

 Red = Non-Alberta Crown 
 Yellow = Alberta Crown 

 The mineral rights in 
approximately 81% of 
Alberta’s 66 million hectares 
are owned by the provincial 
Crown 

 The remaining 19% of the 
mineral rights in the province 
are held: 
 by the federal Crown within 

national parks and Indian 
reserves

 by the successors in title to 
the Hudson’s Bay 
Company

 by the national railway 
companies, and by the 
descendants of original 
homesteaders, through 
rights granted by the 
f d l C  b f  1887



Part 3

Ownership Theory 
for Oil and Gas



The Ad Coelum Doctrine

 The Ad Coelum doctrine dictates that the owner 
of property owns everything from the heavens 
above to the core of the earth



The Rule of Capture

 Under the Rule of Capture, 
there is no liability for 
capturing oil and gas that 
drains from another's land
to a well on one's own land

 So long as a mineral 
owner conducts operations 
without trespassing or 
interfering with the rights of 
neighboring owners to drill 
to the same formation 
under their lands, a mineral 
owner will not be liable



The Problem with the Rule of Capture



Solution to the Rule of Capture Problem

 Spacing Requirements
— All jurisdictions now have spacing rules that set the 

minimum distance between a producer’s wells, and 
between such wells and the boundary lines of 
adjacent tracts



Spacing Requirements

 Under Alberta’s Oil and Gas Conservation Rules, the 
surface area of a drilling spacing unit for an oil well is 
one quarter section, while a gas well is one section



Mandatory Pooling

 Oil & Gas Conservation Act
— 80(1) The Regulator may an order that all tracts within 

the drilling spacing unit be operated as a unit to permit 
the drilling for or the production of oil or gas from the 
drilling spacing unit



Part 4

Private Oil and Gas



The Oil and Gas Lease

 The lease is the core 
private legal document 
of oil and gas 
development

— It defines the relationship 
between the lessor and 
the lessee

 Both the lessor and 
lessee are motivated by 
an expectation of profit 
from the production that 
may be obtained from 
the land in question



Advantages of 
Standard-Form Contracts

 The advantages of 
standard-form contracts 
(Also called model 
contracts) are: 
— reduction of 

transaction costs
— greater certainty 

regarding the meaning 
of contractual terms

— reduction in agency 
costs



Disadvantages of 
Standard-Form Contracts 

 The disadvantages of 
standard-form contracts 
are as follows:
— They are viewed as 

contracts of adhesion that 
some parties neither read 
nor believe they have the 
power to negotiate

— A single, standard 
contract may not be 
appropriate for every 
transaction, so unique 
parties may not be well-
served by contract 
standardization



Goals of the Lessee

 Extending the “primary 
term” of the lease

 Extending the “secondary 
term” of the lease

— Shut-In payments grant 
the lessee the option of 
making a payment instead 
of production

 Smallest possible up-front 
payment

 Small Royalty 
 Payments tied to 

production
— Ensuring that there is a 

cash flow for payments 



Goals of the Lessor

 The lessor usually wants a 
maximization of profit over the 
shortest period of time:

— Large Signing Bonus 
— Short Primary Term (maybe) 
— No Delay Rental Clause 

(maybe) 
— No Shut-In Well Payment 

Clause (maybe)
— Large Royalty (maybe) 

 If the lessor is also the surface 
owner, then a maximization of 
profit may be balanced with a 
minimization of interference 
with the right to enjoy and/or 
profit from the surface



The Habendum Clause

 This is sometimes called the “term clause,” it sets 
the period of time for which the rights given in the 
granting clause will be extended



Maintaining the Primary Term

 Most oil and gas leases 
provide that a lessee 
may maintain its rights 
during the primary term 
by commencing “drilling 
operations,” as an 
alternative to payment of 
delay rentals

 Actions constituting 
"drilling operations" 
sufficient to maintain the 
lease is a contentious 
issue

— Not surprisingly, lessors 
and lessees frequently 
disagree over what 
operations will preserve 
the primary term



Entering into the Secondary Term

 Without actual production 
the lease terminates 
automatically at the end of 
the primary term, unless 
some other provision 
changes that result

— In the US, most 
jurisdictions interpret the 
word “production” as 
implying “production in 
paying quantities” 

— In Canada, the “are 
produced” language 
appears, on its face, to be 
interpreted in an opposite 
manner, meaning 
“production” regardless of 
profit or loss



Shut-In Well Clause

 A Shut-In Well clause 
authorizes a lessee to 
keep a lease alive 
without actual production 
by paying a shut-in gas 
royalty

 A lessee can do so as 
long as a well has been 
drilled which: 
— is capable of producing in 

paying quantities, and
— is “shut-in” (usually due to 

a lack of market)



Offset Well Clause

 The Offset Well Clause 
is designed to protect 
the lessor against loss of 
the oil and gas
underlying his or her 
land through drainage

 This clause dictates that 
the lessee must drill an 
offset well on the lease if 
substantial drainage is 
taking place 

— if an ordinary prudent 
operator would do so 
under similar 
circumstances



Oil and Gas Royalties

 A royalty is a share of the 
production, or the 
proceeds therefrom, which 
is reserved for the owner 
of land in exchange for 
permitting the lessee to 
produce and market the 
leased substances in 
question

 Oil and gas royalties are 
usually the cash value paid 
by a lessee to a lessor 
based on a percentage of 
gross production from the 
property, free and clear of 
all costs



Part 5

Public Oil and Gas



Public Oil and Gas Concessions 

 Under the Mines and Minerals 
Act an “agreement” means 
either a “lease” (development) 
or a “licence” (exploration)

 With some variations, Alberta 
and Federal regulations the 
dictate the terms of these 
agreements mimic the private 
lease, in particular the 
habendum clause

 This serves 2 purposes:
— First, it is a tested-and-true 

mechanism to promote oil and 
gas development

— Second, it creates an enhanced 
perception of security because 
it provides a tenure similar to 
what has evolved through 
contract governance (private 
leasing)



Oil and Gas Royalty Calculations

 Economic Rent = [Gross Selling 
Price for Oil & Gas] – [Total 
Production Costs]

 Production costs include:
— Cost of exploration

 Including the cost of drilling dry 
wells

— Depreciation of assets
— Field operation expenses
— Overhead
— Transportation Cost
— Environmental Costs

 Encouraging internalization of 
operating costs

— Adequate Return on Investment



Goal of the Crown

 A central goal of resources leasing policy is 
— to set an appropriate economic rent for resource exploitation 

by private actors so as to:
 Realize the full benefit (economic and social)
 Encourage development of both large and small fields 

o Without leaving too much revenue with industry
 Discourage the externalization of costs upon the natural 

environment



Public Oil and Gas Royalties

 On January 29, 2016, 
Alberta’s Energy Ministry 
released the Modernized 
Royalty Framework, which 
goes into effect on January 1, 
2017

 Under the new royalty regime, 
a company will pay a flat 
royalty of 5% until the well’s 
total revenue reaches the 
Drilling and Completion Cost 
Allowance

 Afterwards, the company will 
pay higher royalty rates that 
vary depending on the 
resource and market prices



Part 6

Surface Leases



Right of Entry

 Pursuant to the Surface 
Rights Act, operators do 
not have a right of entry to 
the surface of any land 
until the operator: 

— has obtained the consent of 
the owner, or 

— has become entitled to a 
right of entry by reason of an 
order from the Surface 
Rights Board

 If the Crown owns the 
surface rights, the operator 
must obtain separate 
consent from the 
government

— The Alberta Energy 
Regulator may grant this 

t



Surface Rights Board 

 The Surface Rights Board is a quasi-judicial tribunal, 
which: 

— grants right of entry, and 
— assists landowners/occupants and operators to resolve 

disputes about compensation when operators require 
access to land to: 
 develop subsurface resources, or 
 build and operate pipelines and power transmission lines

 The Board can conduct proceedings or adopt 
settlements reached by the parties through 
alternative dispute resolution



Compensation

 The Board may inspect property 
that is subject to the entry order for 
the purposes of determining 
compensation

 Factors in determining amount of 
compensation payable include:

— Market value of land
— Per acre value of land
— Loss of use of land
— Adverse affects to land
— Damage that might be caused to land
— Any other factors the Board may 

consider proper



Dispute  Resolution

 Pursuant to the Surface Rights 
Act, the Surface Rights Board 
is responsible for settling the 
following disputes:

— Compensation for damages to 
surface lands 

— Damage to livestock or other 
personal property

— Time or expenses incurred in 
recovering livestock

— Re-hearings of applications 
— Awarding costs of damages 
— Enforcing operators to make 

payments to landowners
— Appealing compensation orders



Part 7
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